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CASE SUMMARY:

PROCEDURAL POSTURE: The Kentucky Court of
Appeals denied appellant representatives' motion to in-
tervene after entry of a final judgment reflecting settle-
ment of litigation brought by Kentucky against appellee
tobacco companies. The representatives appealed.

OVERVIEW: The representatives claimed that the trial
court abused its discretion in denying intervention. The
representatives argued that they met all the requirements
of Ky. R. Civ. P. 24.01, 24.02. A party wishing to inter-
vene after final judgment had a special burden to justify
the untimeliness. The trial court conducted a hearing and
concluded that the motion to intervene had to be denied
as untimely. There was no abuse of discretion. The rep-
resentatives failed to satisfy their special burden or offer
any sufficient explanation for waiting so long to seek
participation in the case. It was difficult to overlook that
significant media coverage occurred prior to and follow-
ing the settlement. The terms were widely known and
parties who believed themselves to be prejudiced thereby
were under a duty to make timely application for relief.
The commonwealth, pursuant to the terms of the agree-
ment, released only its claims against the tobacco com-
panies, but not those of the representatives and those
similarly situated.

OUTCOME: The judgment was affirmed.

CORE TERMS: tobacco, intervene, settlement, un-
timely, final judgment, lawsuit, timely application, inter-
venor, entity, notice, disbursement, prejudiced, settle-
ment proceeds, failed to satisfy, reimbursed, sovereign,
coverage, illnesses, media, right to intervene, applicant
claims, adequately represented, cause of action, situated,
waiting, confers

LexisNexis(R) Headnotes

Civil Procedure > Parties > Intervention > Right to In-

fervene
[HN1]See Ky. R. Civ. P. 24.01.

Civil Procedure > Parties > Intervention > General
Overview
[HN2]See Ky. R. Civ. P. 24.02.

Civil Procedure > Pleading & Practice > Motion Prac-
tice > Time Limitations

Civil Procedure > Parties > Intervention > Motions to
Intervene

Civil Procedure > Parties > Intervention > Timeliness
[HN3]Pursuant to both provisions of Ky. R. Civ. P. 24, a
threshold requirement for intervention is that the motion
be timely.

Civil Procedure > Puarties > Intervention > Motions to
Intervene
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Civil Procedure > Judicial Officers > Judges > Discre-
tion

Civil Procedure > Appeals > Standards of Review >
Abuse of Discretion

[HIN4]A party wishing to intervene after final judgment
has a "special burden" to justify the untimeliness. Ky. R.
Civ. P. 24 requires timely application. While the rule
does not forbid post judgment intervention, it is broadly
within the discretion of the trial judge whether to allow a
party to intervene at that stage.
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OPINION BY: LAMBERT

OPINION

[*367] OPINION OF THE COURT BY CHIEF
JUSTICE LAMBERT

AFFIRMING

Sixteen months after entry of a final judgment re-
flecting settlement of litigation brought by the Com-
monwealth against a number of tobacco companies, Ap-
pellants moved to intervene for the purpose of asserting
claims to the settlement proceeds. The trial court denied
intervention as untimely and Appellants appealed. The
issue before this Court is whether the trial court abused
its discretion in denying intervention.

To resolve threatened litigation, forty-six states, six
other jurisdictions [**3] and several tobacco companies
entered into a Master Settlement Agreement, (MSA). An
element of the agreement provided that the Common-
wealth of Kentucky would receive $ 3.45 billion over a
period of twenty-five years. By the terms of the agree-
ment, the Commonwealth of Kentucky was required to
file suit naming [*368] Phillip Morris, Inc., Brown &
Williamson Tobaceo Corp. (individually and as succes-
sor by merger to The American Tobacco Company),
Lorillard Tobacco Company, R.J. Reynolds Tobacco
Co., Liggett Group, Inc., and United States Tobacco
Company, (Tobacco Companies), as defendants. The
lawsuit was filed in the Franklin Circuit Court and was
dismissed by agreement with prejudice three days later.
The Circuit Court entered a Consent Decree and Final
Judgment approving the MSA and retaining jurisdiction
over the case to ensure compliance.

Sixteen months after dismissal of the lawsuit, but
before the effective date of the act of the General As-
sembly distributing the anticipated settlement proceeds,
Appellants, claiming to be representatives of a group of
persons suffering from tobacco related illnesses and
claiming to be recipients of Medicaid benefits, filed a
Motion to Intervene in the [**4] litigation. In their ten-
dered intervening complaint, Appellants argued that the
Commonwealth had already been reimbursed under the
Medicaid program for Appellants' smoking related ill-
nesses and that Appellants should receive any sums paid
by the Tobacco Companies in excess of actual Medicaid
costs incurred by the Commonwealth. The Complaint
also alleged due process violations and taking without
just compensation claims. The trial court denied the mo-
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tion to intervene holding that it was untimely and that it
failed to satisfy the requirements of CR 24.01 ' or CR
24.02. ? The court further held that even if the require-
ments for intervention were met, sovereign immunity
would bar the claims. Appellants appealed to the Court
of Appeals and this Court granted transfer. CR 74.02.

1 [HNI]CR 24.01 provides:

(1) Upon timely application anyone shall be
permitted to intervene in an action (a) when a
statute confers an unconditional right to inter-
vene, or (b) when the applicant claims an interest
relating to the property or transaction which is the
subject of the action and is so situated that the
disposition of the action may as a practical matter
impair or impede the applicant’s ability to protect
that interest, uniess that interest is adequately rep-
resented by existing parties.

[¥*5]
2 [HN2]CR 24.02 provides in part;

Upon timely application anyone may be
permitted to intervene in an action: (a) when a
statute confers a conditional right to intervene or
(b) when an applicant's claim or defense and the
main action have a question of law or fact in
common.

I. TIMELINESS OF MOTION TO INTERVENE

Appeliants claim they should have been permitted to
intervene in the suit between the Commonwealth and the
Tobacco Companies since their rights would be affected
by the settlement. They argue that they have met all re-
quirements of CR 24.01 and CR 24.02 and that the trial
court erred in denying their motion.

[HN3]Pursuant to both provisions of CR 24, a
threshold requirement for intervention is that the motion
be timely. Appellants argue that their Motion to Inter-
vene was timely, though they did not file the motion until
long after the Consent Decree and Final Judgment be-
came final. They claim they were not given notice of the
suit filed by the Commonwealth and note that the case
was dismissed only three days after it was commenced.
Appellants further argue that their motion was timely
[**6] because there is no definite time after which a
motion to intervene is considered untimely. They reject
the idea that the media coverage of the lawsuit and set-
tlement is the type of notice permitted by due process,
even though the complaint and the MSA were made pub-
lic before [*369] they were filed. Therefore, according
to Appellants, they had no notice comporting with due
process of the litigation.

Appellants also claim that their cause of action did
not accrue until after the Commonwealth determined its

disbursement plan. Not until then, they argue, did they
know they were left out of the disbursement of settle-
ment funds. Appellants claim their motion was timely
because it was filed before the disbursement bill was
signed by the Governor.

The Supreme Court of Arizona addressed the issue
presented here in State ex rel. Napolitano v. Brown &
Williamson Tobacco Corp., * the Arizona tobacco set-
tlement case. The motion to intervene was denied as un-
timely. There, the intervenors were counties fearing that
they would not get any of the settlement monies or be
able to sue the tobacco companies. The lawsuit lasted
two and a half years. Fifteen days after the judgment was
final, the intervenors [*¥7] filed their motion. The Court
held this to be untimely and prejudicial to both plaintiffs
and defendants in the case. It was untimely because the
counties did not seek to intervene until fifteen days after
the final judgment. Moreover, the court held that the
counties had received a copy of the MSA twenty-eight
days before they filed their motion. The counties should
have been aware during the litigation that their interests

" were not adequately represented and the state would be

prejudiced because it would not receive payment until all
appeals were final, possibly creating a substantial delay
in the receipt of seitlement monies. The tobacco compa-
nies would be prejudiced because they would be kept in
the lawsuit until the state and intervenors settled their
dispute. The Court held that the intervenor counties
should have been aware prior to the signing of the MSA
that the state was potentially not representing the coun-
ties' interests. Their claim was foreclosed.

3 196 Ariz. 382, 998 P.2d 1055 (Ariz. 2000).
[HN4]

[**8] A party wishing to intervene after final
judgment has a "special burden” to justify the untimeli-
ness. * "The rule requires 'timely' application, and the
board has offered no excuse for waiting until 30 days
after judgment before moving to intervene." * While the
rule does not forbid post judgment intervention, it is
broadly within the discretion of the trial judge whether to
allow a party to intervene at that stage. ¢ In the case at
bar, the trial court conducted a hearing and concluded
that the motion to intervene should be denied as un-
timely. There is no hint of abuse of discretion. Appel-
lants have failed to satisfy their special burden or offer
any sufficient explanation for waiting so long to seek
participation in the case. It is difficult to overlook that
significant media coverage occurred prior to and follow-
ing the settlement. The terms were widely known and
parties who believed themselves to be prejudiced thereby
were under a duty to make timely application for relief.
Accordingly, we affirm the trial court's order of June 12,
2000 whereby it denied Appellants' motion to intervene.
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4  Monticello Electric Plant Bd. v. Board of
Education, Ky.. 310 S.W.2d 272 (1958).

5 Id.at274.
6 Id. and Dairvland Ins. Co. v. Clark, Ky., 476
S.W.2d 202 (1972).

II. PRESERVATION OF CLAIMS

We are not unconcerned by Appellants' contention
that the effect of the settlement forecloses their individ-
ual claims for injuries and damages. They argue that the
Commonwealth would not have a cause of action against
the Tobacco Companies [*370] but for them because it
was they who were injured and it was for their medical
expenses that the Commonwealth sought reimbursement.

The MSA states:

sovereign, private attorney general, qui
tam, taxpayer, or any other capacity,
whether or not any of them participate in
this settlement, {A} to the extent that any
such person or entity is seeking relief on
behalf of or generally applicable to the
general public in such Settling State or the
people of the State, as opposed solely to
private or individual relief for separate
and distinct injuries, or (B) to the extent
that any such entity (as opposed to an in-
dividual) is seeking recovery of health-
care expenses (other than premium or
capitation payments for the benefit of pre-
sent or retired state employees) paid or re-
imbursed, directly or indirectly, by a Set-
tling State. *

'Releasing Parties' means each Settling
State and any of its past, present and fu-
ture agents, officials acting in their offi-
cial capacities, legal representatives,
agencies, departments, commissions and
divisions; and also means, to the full ex-
tent of the power of the signatories hereto
to release past, present and future claims,
the following: (1) any Settling State's
subdivisions (political or otherwise, in-
cluding but not limited to, municipalities,
counties, parishes, villages, unincorpo-
rated districts and hospital districts), pub-
lic entities, [**10] public instrumentali-
ties and public educational institutions;
and (2) persons or entities acting in a
parens  patriae,  sovereign,  quasi-

The emphasized language expressly preserves individu-
als' rights to sue the Tobacco Companies for individual
harms inflicted. At oral argument, counsel for the To-
bacco Companies judicially admitted ® that these claims
were preserved. As such, the Commonwealth released
only its claims against the Tobacco Companies, but not
those of Appellants and those similarly situated. {**11]

7  Master Settlement Agreement, pp. 14-15,
(emphasis added).

8 See Sutherland v. Davis, Ky.. 286 Ky. 743,
151 S W.2d 1021 (1941).

For the foregoing reasons, the judgment of the
Franklin Circuit Court is affirmed.

Cooper, Graves, Johnstone, Keller, Stumbo and
Wintersheimer, JI., concur.
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